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Abstract: Articolul de fatd prezintd firmele de Abstract: This article presents investment firms,

investitii, in mod deosebit societdtile de brokeraj, din
perspectiva incalcarilor regulamentelor si legislatiei
aferente pietei de capital. Prima etapd a cercetarii
reliefeaza responsabilitatile firmelor de investitii din
Romdania in prevenirea practicilor frauduloase gi
abuzurilor de piatd. In cel de-al doilea studiu ne
propunem sa identificam posibile abateri ale
structurilor de guvernanta si modul in care au fost
sanctionate de  Autoritatea de  Supraveghere
Financiard. In ultima parte sunt prezentate cdteva
cazuri importante de frauda si manipulare a pietei
savdrsite de firmele de investitii.

Cuvinte cheie: firma de investitii, abuz de piatd,
practice frauduloase, control intern, investitori,
Directiva MiFID.

Clasificare JEL: G22

1. INTRODUCERE

especially brokerage companies, in terms of violations
of regulations and legislation related to capital
market. The first stage of the research hilights the
responsibilities of investment firms from Romania to
prevent fraudulent practices and market abuse. In the
second study we aim to identify possible deviations of
governance structures and how they were punished by
F.S.A. The last part presents some important cases of
fraud and market manipulations made by investment
firms.

Keywords: investment firm, market abuse,
fraudulent practices, internal control, investors,
MIiFID Directive.

JEL Classification: G22

. INTRODUCTION

Practicile frauduloase si abuzul de piatd reprezinta Fraudulent practices and market abuse are topics of

subiecte de interes in cadrul pietei de capital,

interest on the capital market, while making the
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facand totodata obiectul unor reglementari emise de
Autoritatea de Supraveghere Financiard. Unul
dintre obiectivele sale il constituie ,,asigurarea
protectiei operatorilor si investitorilor impotriva
practicilor neloiale, abuzive si frauduloase” [1].
Prevenirea si diminuarea acestor practici constituie
o temd actuald, iar firmele de investitii ar trebui sa
depuna eforturi in permanentd pentru a indruma
conducerea si celelalte structuri de guvernantd sa
elaboreze si sd implementeze programe de
prevenire si detectare a fraudelor.

Lucrarea constituie un subiect de interes atat
pentru studenti, cat si pentru persoanele dornice sa
afle care sunt masurile intreprinse de firmele de
investitii din Romania pentru a preveni practicile
frauduloase si abuzul de piatd. Entitatile supuse

cercetarii sunt firmele de investitii autorizate si

inscrise In Registrul A.S.F. la sfarsitul anului 2014.

2. RESPONSABILITATILE FIRMELOR
DE INVESTITII DIN ROMANIA iN
PREVENIREA PRACTICILOR
FRAUDULOASE SI ABUZURILOR DE
PIATA

Demersul stiintific s-a bazat pe elaborarea
unui chestionar in care s-a dorit obtinerea de
informatii de la firmele de investitii in legétura cu
procedurile utilizate pentru prevenirea practicilor
frauduloase si abuzurilor de piati. Intrebirile au
fost stabilite pe baza regulamentelor relevante
emise de Autoritatea de Supraveghere Financiara si
cuprind aspecte precum: instruirea adecvatd a
personalului,

responsabilitatile  ofiterului  de

subject of regulations issued by Financial
Supervision Authority. One of its objectives is to
“ensure the protection of operators and investors
against unfair, abusive and fraudulent practices”
[1]. Prevention and mitigation of these practices is
a current topic, and investment firms should strive
continually to guide management and other
governance structures to develop and implement

programs to prevent and detect fraud.

This article can be a topic of interest for students
and for people who are eager to know the measures
taken by investment firms from Romania to prevent
The

companies subject to our research are investment

fraudulent practice and market abuse.

firms authorized and registered in the F.S.A.
Register in the end of 2014.

2. THE RESPONSIBILITIES OF
ROMANIAN INVESTMENT FIRMS IN
PREVENTING FRAUDULENT
PRACTICES AND MARKET ABUSE

The scientific approach was based on a

questionnaire that was intended to obtain

information from investment firms about the
procedures used to prevent fraudulent practices and
market abuse. The questions were based on
relevant Regulations issued by the Financial
Supervision Authority and include issues such as:

adequate training of staff, responsibilities of the
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conformitate in prevenirea tranzactionarii pe baza

informatiilor  privilegiate,  instituirea  unor
mecanisme de control adecvate pentru prevenirea
furtului si denaturarii activelor si masuri pentru
prevenirea operatiunilor de manipulare a pietei.
Pentru o mai buna interpretare, chestionarul a fost
structurat in patru domenii, $i anume:
e instruirea personalului implicat in relatia cu
clientii
e responsabilitatile ofiterului de conformitate
e proceduri privind evaluarea clientilor si a
relatiile de afaceri cu acestia
e operatiuni

de manipulare a pietei si

tranzactionarea pe baza informatiilor

privilegiate

Rata de feedback a chestionarului a fost de
8,11%, ceea ce inseamna ca din cele 37 de firme de
investitii au raspuns doar 3. Rata scizutd de
raspuns a condus la aplicarea unor metode
alternative, care au constat in stabilirea unui
esantion de firme si studierea documentelor de
prezentare publicate pe website-ul acestora.
Esantionul a fost alcatuit din 18 firme de investitii,
12 dintre acestea aflandu-se in topul intermediarilor
pe piata derivatelor si pe piata spot de la sfarsitul
anului 2014.

Cele mai multe informatii au fost obtinute
in legdtura cu responsabilitatile ofiterului de
conformitate (42%) si cu procedurile privind
cunoasterea clientilor si relatiile de afaceri cu
acestia (29%). Rata de obtinere a informatiilor

reprezintd media aritmetica a ratelor de raspuns
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compliance officer in prevention of trading based

on inside information, the establishment of
appropriate control mechanisms to prevent theft
and missapropriation of assets and measures for
preventing market manipulation. For a better
interpretation, the questionnaire was divided into
four areas, namely:
e training of staff involved in the relation
with customers
e the responsibilities of the compliance
officer
e procedures regarding client evaluation and
business relationships
e operations of market manipulation and

insider trading

The feedback rate of the questionnaire was
8.11%, which means that from 37 investment
companies, only 3 of them responded. This low
response rate led to alternative method, which
consisted in establishing a sample of firms and
studying the presentation documents published on
their websites. The sample consisted of 18
investment firms, 12 of them being positioned in
the brokers’ top on the derivatives market and the
spot market at the end of 2014.

Most information was obtained about the
responsibilities of the compliance officer (42%)
and the procedures related to customer knowledge
and business relationships (29%). The rate for
information

obtaining represents the aritmetic

average of answer rates for each question contained
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pentru fiecare intrebare cuprinsd in domeniu. Cele
mai mari procente au rezultat in cazul transmiterii
catre clienti, cel putin o data pe an, a formularului
de raportare privind activele acestora (83%).
Consideram ca transmiterea formularului -catre
clienti prezintd importantd in relatia de afaceri a
firmelor de investitii intrucét clientii trebuie sa fie
mereu informati cu privire la situatia portofoliului
lor. Acelasi procent a fost obtinut si in cazul
evidentei reclamatiilor primite de la clienti si a
modului de solutionare a acestora. Nesolutionarea
reclamatiilor poate indica anumite deficiente ale
compartimentului de control intern. In cazul
celorlalte doud domenii ratele de obtinere a
informatiilor au fost destul de mici, 18%, respectiv
11%. Astfel, doar 3 din 18 firme de investitii fac
referire la instruirea personalului implicat in relatia
cu clientii si la prevenirea operatiunilor de
manipulare a pietei.

In ceea ce priveste primul domeniu urmarit
in chestionar, s-a constatat cd unele firme asigura
pregitirea continud a angajatilor prin cursuri
organizate de institutii specializate conform legii
sau prin organizarea unor activititi de training
online juridic, financiar si de marketing. Alte firme
utilizeaza ca instrument de pregétire a personalului
Codul de Conduita Etica, prin intermediul caruia se
doreste prevenirea unor activititi ce contravin
legilor ce guverneaza activitatea de servicii de
investitii financiare. O altd modalitate de prevenire
a practicilor frauduloase este angajarea brokerilor
de la facultatile cu profil financiar de la cele mai

prestigioase universitati din Romania.

in the field. The hghest rates resulted in case of
sending to customers, on a yearly basis, the asset
reports regarding their portofolio (83%). We
consider submitting an asset report to customers is
important in business relationships established by
investment firms, since customers should always be
informed about the current holdings in the
portfolio. The same percentage was obtained in the
case of complaints received from customers and the
methods used to address them. Failure of solving
complaints may indicate certain weaknesses in the
internal control department. In the other two areas
of investigations, the feed-back rates were quite
low, 18% and 11%. In case, 3 of 18 companies
refered to training program for staff involved in
customer relationship and prevention of market

manipulation.

Regarding the first area sought in the
questionnaire, it was found that some companies
provide continuous training courses for employees,
organized by specialized institutions under the law
or by organizing online legal, financial and
marketing training activities. Other companies use
as a training tool for staff the Code of Ethics,
designed to prevent activities that offend against
the law governing the activity of financial
investment services. Another way to prevent
fraudulent practices is hiring brokers from
economic faculties with from the most prestigious

Romanian universities.
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Un alt domeniu spre care ne-am indreptat
atentia 1n cercetare se refera la responsabilitatile
ofiterului de conformitate. Din informatiile
obtinute, vom enumera citeva masuri relevante
adoptate de firmele de investitii pentru protejarea
activelor clientilor:
e separarea instrumentelor financiare
apartinand investitorilor de cele apartinand
firmei de investitii, in scopul protejarii
drepturilor lor de proprietate, in special in
situatia insolventei, precum si mpotriva
utilizarii acestor instrumente financiare de
catre firma de investitii, In tranzactiile pe
cont propriu, in afara situatiei in care
investitorii consimt in mod expres;

e stabilirea

de proceduri administrative si

contabile corespunzitoare, de control si

sigurantd pentru procesarea electronici a
datelor, precum si mecanisme adecvate de
control intern;

o informarea clientilor despre tranzactiile

efectuate;

e pastrarea si evidentierea datelor cu privire la

istoricul ~ migcdrilor de  numerar si
instrumentelor financiare apartinand
clientilor.

Referitor la procedurile privind cunoasterea
clientilor si relatiile cu acestia, se poate afirma ca
firmele de investitii identifici persoanele care
intentioneaza sa actioneze in numele clientului -
persoana juridicd, potrivit regulilor referitoare la
analizeaza

identificarea persoanelor fizice si

documentele in baza carora persoanele sunt
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Another area on which we focused in the

research refers to the compliance officer’s
responsibilities. From information obtained we will
describe some relevant measures adopted by
investment firms to protect client assets:

e separation of financial instruments belonging
to investors from those of the investment
firm, in order to protect their property rights,
especially in case of insolvency, as well as
against the use of these financial instruments
by the investment firm, in own transactions,
except the situation in which investors agree

expressly;

¢ establishing adequate administrative and
accounting procedures, control and safety for
electronic data processing and adequate

internal control mechanisms;

¢ informing customers about their transactions;

e preserving and hilighting historical data on
movements of cash and financial instruments
belonging to clients.

Regarding the procedures for customer

knowledge and business relationships, we can say

that investment firms identify the persons who
intend to act in the customer’s name - legal entity,
under the rules relating to the identification of
individuals and analyze the documents under which

persons are authorized to act on behalf legal
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mandatate sd actioneze in numele persoanei
juridice. Inainte de semnarea documentatiei de
deschidere cont, reprezentantii firmei de investitii
verificd dacd acel client se afla inscris pe listele
consolidate cuprinzdnd persoane

si  entitati

desemnate. In situatia in care, imediat dupa
completarea documentelor de deschidere cont
client, persoana desemnatd cu administrarea
sanctiunilor internationale a depistat faptul ca noul
client figureaza pe lista persoanelor si entitatilor
desemnate va aduce acest lucru de indata la
cunostinta conducétorilor firmei de investitii si va
raporta autoritatilor competente.

Referitor la natura, frecventa si perioada
aferentd rapoartelor catre clienti firmele de
investitii respectd urmatoarele proceduri:
de executarii

confirmare

e formularul

a
ordinelor se transmite clientului cel tarziu in
prima zi lucrdtoare ce urmeaza executarii
ordinului sau;

e extrasul de cont se transmite lunar clientului;

e formularul de raportare va fi transmis cel

putin o data pe luna.

[ ]

natura si frecventa rapoartelor depind de

categoria de clienti si serviciile prestate.

A

In ceea ce priveste operatiunile de
manipulare a pietei, firma de investitii si angajatii
sdi nu trebuie sa se implice 1n practici §i activitati
care ar putea denatura cotatiile instrumentelor
financiare disponibile pe piata de capital, care ar
putea duce la cresterea artificiald a volumelor

tranzactionate, cu intentia de a induce in eroare
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person. Before signing the acount opening
documentation, the legal representatives of the
investment firms verify whether that client is
registered on the consolidated list comprising
designated persons and entities. In case that,
immediately after completion of opening account
documents, the  person  responsible  for
administration of international sanctions has found
that the new client is registered on the list of
designated persons and entities, immediately
informs the investment firm management and

reports to the competent authorities.

Regarding the nature, frequency and period
related to reports to clients, investment firms
comply with the following procedures:

confirmation form of order execution is

transmitted to client no later than first
working day following the execution of his
order,
the statement is sent monthly to the client;
reporting form will be sent at least once a
month.
the nature and frequency of reporting also
depend on the cathegoy of clients and the
nature of rendered services.
Regarding the market manipulation, the
investment firms and relevant personnel must not
engage in the practices and activities that could
distort quotations of available financial instruments
traded on the capital market, which could lead to
artificially increase of trading volumes, with the

intention to deceive other participants in the capital
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ceilalti participanti la piata de capital sau care ar

market or could be another form of market

putea reprezenta orice altd forma de manipulare a manipulation. Other requirements that investment

pietei. Alte cerinte pe care firmele de investitii
trebuie sa le respecte sunt:

e departamentele de specialitate si personalul
implicat trebuie sa péstreze confidentialitatea
oricdrei informatii de care iau cunostintda in
cursul activitatii, in special informatiile care
nu au devenit inca publice si care ar putea
influenta pretul de tranzactionare pe piata;

e oricare dintre informatiile mentionate mai sus
sa nu fie folosite in tranzactiile efectuate de
catre firma de investitii in contul propriu, In
contul persoanelor relevante sau in contul
unor terti sau clienti interesati;

e separarea functiilor privind decizia, executia
si supravegherea activitatii;

e separarea atributiilor principale, astfel incat
sd se evite indeplinirea de catre aceeasi
persoana a unor atributii care pot avea ca
rezultat erori greu de detectat sau activitati
care pot fi susceptibile de abuz si care expun
la risc firma de investitii sau clientii acesteia;

e mecanisme de securitate si control ale
sistemelor informatice pentru asigurarea
confidentialitatii si pastrarii in sigurantd a
datelor si informatiilor stocate, a figierelor si
bazelor de date. Datele stocate se refera la
cel putin urmatoarele: ordine introduse,
modificate, anulate, executate, ramase
neexecutate;

e alocarea unor coduri si/sau parole personale

de acces, netransferabile fiecarei categorii de
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firms must comply are:

specialized departments and the involved
employees must keep confidential any
information which they receive in the course
of business, especially information not yet
become public and that could influence the
trading price on market;

any of the above information may not be
used in transactions by investment firms on
own account, the account of the relevant
persons or on behalf of third parties or
interested customers;

the segregation of decision making,
execution and supervision of the activity;
separating the main duties in such manner as
to avoid performance by the same person of
attributions which can result in errors
difficult to detect or activities that may be
susceptible to abuse and expose to risk the
investment firm or its clients;

security mechanisms and control systems to
ensure the confidentiality and safekeeping of
data and information stored, files and
databases. Data stored covers at least the
following: orders that have been introduced,
modified, cancelled, executed, or partially

unexecuted;

allocation of codes and/or passwords for

access, transferable to each category of
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persoane relevante, inclusiv conducerii.

e tranzactiile cu instrumente financiare pentru
clienti trebuie sa aiba prioritate fatd de orice
alte tranzactii in care sunt implicate conturile
de investitii ale angajatilor sau contul propriu
de investitii al companiei.

o firma de investitii si angajatii sai aflati in
posesia unor informatii non-publice care ar
putea afecta valoarea unei investitii nu vor
actiona si nu vor determina alte persoane
fizice sau juridice sd actioneze in baza
acestora.

In concluzie, avand in vedere faptul ca
intrebarile din chestionar au fost stabilite pe baza
regulamentelor incidente firmelor de investitii, se
constata importanta deosebita in prevenirea fraudei,
a manipularii pietei si asigurarea integritatii pietei
de capital. De asemenea, acestea constituie un
punct de reper pentru firmele care doresc sa-si
imbunatateascd regulamentele interne, in scopul
protejarii intereselor investitorilor. Managementul
are sarcina de a implementa sisteme si procese care
au ca scop prevenirea si identificarea fraudelor din
interiorul companiei, pentru a dezvolta o culturd
etice care si

orientata spre comportamente

traverseze toate nivelurile structurii de guvernanta.

3. SANCTIUNI RELEVANTE APLICATE
FIRMELOR DE INVESTITII

In cel de-al doilea studiu de caz ne-am
propus sa aflam in ce proportie firmele de investitii
masurile de solicitate  de

aplica prevenire

reglementdrile aplicabile. Numérul si continutul
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employees, including management staff.

e securities transactions for customers shall
have priority over any other transactions
involving employee investment accounts or

investment company’s own acount.

¢ the company and its employees in possession
of non-public information that could affect
the value of an investment will not act and
will not cause other individuals or legal

person to act on them.

In conclusion, given that the questions were
based on regulations applied for investment firms,
there is a great importance in the prevention of
fraud, market manipulation and ensurance of
capital market integrity. Therefore, these
regulations also constitute a benchmark for
companies which want to improve their internal
procedures in order to protect the interest of
investors. The management is in required to
implement systems and processes aimed to prevent
and detect fraud within the company, to develop a
culture oriented on ethical behaviors which cross

all levels of governance structure.

3. RELEVANT PENALTIES IMPOSED
FOR INVESTMENT FIRMS

In the second case study we wanted to find out
to what extent investment firms apply preventive
measures required by regulations. The number and

content of F.S.A. sanction decisions could be an
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ordonantelor de sanctionare A.S.F. furnizeaza
indicii relevante asupra modului in care firmele de
investitii reusesc, sau nu, sa implementeze masurile
de prevenire a practicilor frauduloase. Trebuie
subliniat faptul ca sanctiunile emise de A.S.F.
reprezintd, in opinia noastrd, o modalitate de
atenuare sau eliminare a practicilor frauduloase.
Este necesard, mai 1Intdi, cunoasterea faptelor
savarsite de catre firmele de investitii, in vederea
identificarii unor noi solutii de prevenire.

Studiul a constat in culegerea datelor
referitoare la ordonantele de sanctionare publicate
pe website-ul A.S.F. si intocmirea unui Registru al
sanctiunilor relevante. Registrul cuprinde elemente
precum:  denumirea  societdtii,  persoancle
sanctionate, descrierea faptei savarsite, sanctiunea
aplicatd fiecarui membru, prevederile incélcate si
alte observatii.

Pe baza Registrului sanctiunilor s-a
constatat faptul ca, in perioada analizata, firmele de
investitii au inregistrat Incalcari privind legislatia si
regulamentele  aferente  pietei de capital,
desfasurand atat activititi considerate ca fiind
practici frauduloase cat i operatiuni de manipulare
a pietei.

Figura nr. 1 evidentiaza faptul ci, intr-o
proportie  de 50% din

incalcarilor legislatiei si regulamentelor, firmele de

aproximativ totalul

investitii au utilizat activele clientilor, farad
autorizatia scrisd a acestora. Urmadtoarele practici
frauduloase, care reprezintd o pondere de 23%, se
referd la acoperirea obligatiilor ce au rezultat din
tranzactiile efectuate in contul propriu al firmelor

de investitii si/sau contul persoanelor relevante,
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indication of the extent in which investment firms
fail,
preventing fraudulent practices.
that the F.S.A.

in our point of view, a way of

or not, to implement the measures of
It should be
outlined sanction decisions
represent,
diminishing or stopping fraudulent practices. First
of all, it is necessary, to gather knowledge of illegal
acts committed by investment firms to identify new

solutions for prevention.

The study consisted of data collection from
the sanction orders published on F.S.A. website,
summerized in a Register of relevant sanctions. The
Register includes elements such as: company name,
persons sanctioned, describing the offense, the
violated

penalty imposed on each member,

provisions and other remarks.

Based on the Register of penalties we
concluded that, in the period under review,
investment firms have violated legislation and
regulations applied on the capital market,
performing both activities deemed as fraudulent

practices and market manipulation operations.

Figure 1 points out that, in a proportion of
about 50% of all breaches of legislation and
regulations, investment firms have used client
assets without their written permission. Another
relevant violation, representing a share of 23%
refers to covering obligations resulting from
transactions in the investment firm’s own account
and / or account relevant persons using client

assets. Fraudulent practices consisting in using
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folosind activele clientilor. Practicile frauduloase
constind 1n utilizarea fondurilor clientilor creditori
pentru acoperirea soldurilor conturilor clientilor
debitori ocupa o pondere de 15%. Abuzul de piata
reprezintd 4% din totalul incalcarilor legislatiei si
regulamentelor aferente pietei de capital cuprinse in
studiu.

Sanctiunile aplicate de A.S.F. au avut o evolutie
oscilantd pe intreaga perioadd analizati. In anul
2009, firmele de investitii au desfasurat cele mai
multe practici frauduloase, posibil din cauza
contextului macroeconomic nefavorabil, care le-ar
fi putut determina sa utilizeze Tn mod ilegal
fondurile clientilor pentru a obtine profit. Ca
urmare, numarul sanctiunilor a crescut fata de anii
anteriori: 91 de sanctiuni, emise pentru 15
companii.

Amenzile acordate de A.S.F. s-au situat in
intervalul 500-50.000 lei, in unele cazuri amenda
reprezentand 0,5% pana la 1% din capitalul social.
Cele mai multe amenzi au fost cuprinse intre 500 si
3.000 lei, fiind aplicate conducétorilor societatii si
reprezentantilor compartimentului de control
intern. Pe langd amenzi, au fost emise retrageri de
autorizatii si interdictii de desfasurare a activitatilor
ce intrd sub incidenta reglementdrilor aferente
pietei de capital. Faptele relevante savarsite au
constat in transferul unei parti din fondurile

clientilor in conturile de ilitati  ale

societatii, efectuarea de tranzactii, fard ordine din
partea clientilor, deschiderea unor conturi
discretionare in numele clientilor, fard autoritatea
discretionara acordatd de acestia, Sau operatiuni de

manipulare a pietei. Numarul total al sanctiunilor
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client funds to cover customers’ debit account
balances accounted for 15%. Market abuse is 4% of
breaches of legislation and regulations relating to

the capital market in the study.

The sanctions imposed by the F.S.A. had
fluctuated throughout the period analyzed. In 2009,
the
fraudulent operations, possibly due to unfavorable

investment companies  performed most
macroeconomic context, which could lead to illegal
use of client funds for profit. As a result, the
number of sanctions has increased compared to
issued for 15

previous years: 91 penalties,

companies.

The fines imposed A.S.F. were in the range
from 500 to 50,000 lei, in some cases representing
0.5% up to 1% of the share capital. Most fines were
between 500 and 3,000 lei (RON), applied to
management and compliance officers. In addition
to fines,  withdrawals of authorizations and
prohibitions of the activities covered by the capital
market regulations were issued. Relevant
committed acts consisted of transferring a portion
of customer funds in investment firm’s deposit
accounts, performing transactions in the absence of
client instructions, the opening of discretionary
accounts on behalf of clients without discretionary
authority granted by them, or market manipulation
operations. The total number of penalties in the
period 2007-2013 was 276 and the total amount of

fines imposed was 2,341,605 lei (RON).
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acordate in perioada 2007-2013 a fost de 276 iar
valoarea totala a amenzilor acordate a fost de
2.341.605 lei.

Pe baza studiului Ordonantelor de sanctionare
A.S.F. s-a constatat ca, in perioada 2007-2013, au
fost sanctionate 42 de firme de investitii, unele
dintre acestea fiind amendate de 2 sau chiar 3 ori.
In anii 2008, 2009 si 2012 au fost sanctionate cele
mai multe firme de investitii. Numarul de sanctiuni
aplicate a fost semnificativ in anii 2009, 2010 si
2012 (91, 34 si 38 de sanctiuni). Figura nr. 1
realizeazd o analizd structurald a categoriilor

relevante de practici frauduloase investigate.

Based on the sanctioning decisions imposed by
F.S.A., we concluded that, over the period 2007-
2013, a number of 42 investment firms were
sanctioned, some of which twice or even three
times. In the years 2008, 2009 and 2012 the most
investment firms were subject to penalties. The
number of sanctions was significantly in the years
2009, 2010 and 2012 (91, 34 and 38 penalties).
Figure no. 1 delivers a structural analysis of the
relevant of fraudulent

cathegories practices

investigated.

Figura 1 — Structura practicilor frauduloase si abuzurilor de piatd / Figure 1
Market abuse and fraudulent practices structure

1% %
2%

8% 15%,

4%

de acestia

relesante Blosind acivele clientlor

aUtilizarea fondurillor clienlor in dte scopur decdt pertru acoperirea decortani tranzactilor realizate

] utilizare@:ta fondarilor clientlor creditori pentru scoperirea soldurilor corturilor dientjlor debitori

Oinstriinarea sau blosires directd 5 activelor clientului o a drepturilor provenind din propriet 2 ea
asupra scestora, Brd autoizatia scisd expresd a clientulyi o

O acopetires obligjilor ce rezulfa din tranzactiile efectuate ih contu proprio gifsau contu persoans or

W garattares obfneri anumitor rezult ate financ ane

@ abuz de pistd, coerdjuni de manipulare a pietel

Sursa: Proiectia autorilor

55



loan-Ovidiu SPATACEAN, Anca Elena CERGHIZAN

4. INVESTIGAREA UNOR PRACTICI DE
ABUZ DE PIATA

In cadrul acestui studiu de caz vor fi tratate
investigate situatii de frauda si manipulare a pietei,
de mari proportii, care au avut loc pe piata
roméneasca de capital.

Cel mai recent caz de frauda s-a desfasurat in
luna noiembrie a anului 2013, la firma de brokeraj
Harinvest S.A. Firma de investitii a fost acuzata ca
a vandut actiunile din portofoliile a 48 de clienti,
din

tranzactionarea de produse structurate. Acoperirea

pentru a acoperi pierderile rezultate
obligatiilor ce rezultd din tranzactiile efectuate in
contul unui client folosind instrumentele financiare
ale altui client, fard a avea in prealabil autorizatia
scrisd expresd a acestuia este consideratd practica
frauduloasa de reglementarile A.S.F. [3].

Harinvest

Tot in cadrul S.A.,

01.09.2013 - 15.11.2013, au fost efectuate, cu

in perioada

intentie, tranzactii care au lansat semnale false pe
piata, determinind cresterea artificiald a pretului
unor actiuni, in raport cu valoarea lor realda, cu
scopul de a obtine rapid lichiditati. In acelasi
context, firma de investitii a intermediat tranzactii
care favorizau manipularea pietei, utilizdnd
procedee fictive.

Firma de investitii Eurosavam S.A. a fost
sanctionatd de catre A.S.F. la inceputul lunii
februarie a anului 2013. Practicile frauduloase
constatate se refera la utilizarea fondurilor clientilor
in alte scopuri decat pentru acoperirea decontarii

tranzactiilor realizate de acestia. De asemenea,

4. INVESTIGATION OF MARKET
ABUSIVE PRACTICES

In this case study will be treated several cases of

fraud and market manipulation, of large
proportions that occurred on the Romanian capital
market.

The most recent case of fraud took place in
November of 2013, involving the brokerage firm
Harinvest SA. The investment firm was alleged to
have sold the shares in the portfolio of 48 clients, to
cover losses from trading of structured products.
The act of offsetting obligations arising from
transactions in a customer's account using the
financial instruments of another client, without the
express written authorization of it is

F.S.A.

prior

considered  fraudulent practice by

regulations [3].

In the same case of Harinvest S.A., over the period
09.01.2013 - 15.11.2013,

transactions were performed in order to launch

intentionally  false

false market signals, causing an artificial increase
in the price of shares in relation to their intrinsic
value, for the purpose of obtaining easy cash flows.
In this context, the investment firm intermediated
transactions that favoured market manipulation, by
using fictitious procedures.

The firm Eurosavam S. A. was sanctioned by
the F.S.A. in early February of 2013. Fraudulent
practices identified relates to the use of client funds
for purposes other than to cover the settlement of
transactions made by them. Also, customer funds

were not found in their entirety in the custody of
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fondurile clientilor nu au fost regasite 1in
integralitatea lor, in custodia firmei de investitii.
Drept argument, au fost identificate situatii in care
firma de investitii a permis unor clienti sa efectueze
retrageri de numerar superioare soldului contului
lor, respectiv a realizat decontarea operatiunilor de
cumpdrare efectuate de clienti care nu detineau
fondurile necesare utilizarea

decontarii, prin

amenzile acordate, A.S.F. a hotarit retragerea
autorizatiei de functionare a societatii.
in luna noiembrie a anului 2012, A.S.F. a emis
mai multe ordonante de sanctionare pe numele
societatii WBS Roménia S.A. Ordonantele au fost
motivate de aspecte precum:
e Refuzul de restituire, la solicitarea clientului,

a fondurilor banesti apartinand acestuia;

e Mentinerea disponibilitatilor proprii  in
conturile  destinate pastrarii ~ fondurilor
clientilor.

In luna aprilie a anului 2009, A.S.F. a emis mai
multe ordonante de sanctionare in numele firmei de
investitii Broker S.A. Faptele retinute au vizat:

e Firma de investitii nu a facut dovada faptului
cd decontarile

realizate pentru clientii

debitori au fost realizate din fondurile
societatii, si nu din fondurile celorlalti
clienti.

e Compensare unor debite din contul utilizat
pentru tranzactionarea derivatelor financiare
pe piata Sibex cu sume de bani din contul de
tranzactionare pe BVB, fara autorizatia scrisa

expresa a clientilor.
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the investment firm. As argument, there were
identified situations in which the investment firm
enabled customers to make cash withdrawals
higher in comparison with their account balance,
respectively favoured settlement process of
purchase made by customers who did not have the
necessary funds, by using the availability of other
clients. In addition to the fines provided, F.S.A.
decided to withdraw the operating license of the

company.

In November 2012, F.S.A. issued several sanction
decisions on behalf of WBS Romania S.A. The
ordinances were motivated by several aspects,
namely:

e The refusal to return, on client’s request, the
funds in his property;

e The maintenance of own funds in the
accounts designated for safekeeping client
funds.

In April 2009, F.S.A. issued orders of sanction
against the investment firm Broker S.A. The illegal
acts consisted of:

e The investment firm could not make proof of
the fact that settlements made for clients were
performed using company’s funds and not from

other clients’ funds.

e The offsetting of debits from the accounts used
for derivative trading on Sibex market with
funds from BSE trading accounts, without the

express written consent of clients.

e Cash withdrawals over the available balance of
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Retrageri de numerar peste soldul disponibil
al clientilor, sumele utilizate pentru aceste
retrageri provenind din conturile altor clienti.
Practica frauduloasa constd in folosirea
activelor clientilor fara autorizatia scrisa
expresd a acestora.
Efectuarea de tranzactii fara ordine din partea
clientilor si eliberarea de documente
justificative pentru incasarea numerarului
neinregistrate in evidentele contabile.
Indiferent de gravitate, practicile frauduloase si
abuzurile de piatd, trebuie sd reprezinte 1in
permanentd un semnal de alarma pentru A.S.F.,
care este autoritatea competenta sa intreprinda toate
masurile necesare pentru prevenirea si diminuarea
acestora. Desi A.S.F. interzice cu desavarsire
implicarea firmelor de investitii 1n practici
frauduloase, rezultatele investigatiilor noastre au
pus 1n evidentd faptul cd firmele de investitii au
incdlcat reglementarile incidente in fiecare an din
perioada 2007-2013. Din Registrul sanctiunilor
rezultd faptul cd 1n anii 2007, 2012 si 2013 patru
firme de investitii au fost sanctionate pentru
operatiuni de manipulare a pietei. In aceste conditii,
comparand rezultatele obtinute cu cele din primul
studiu, se poate afirma cd, in general, firmele de
investitii respectd regulamentele privind prevenirea
abuzului de piatd, dupa cum se constatd in Figura

nr.2
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customers, the amounts used for these

withdrawals sourcing from other clients’
accounts. Fraudulent practice consists in using
client assets without their express written

consent.

e Performing trades in the absence of client
instructions and issuance of documents for cash

receipts, unregistered in the accounting system.

Regardless of severity, fraudulent practices and
market abuse should permanently represent a
warning signal for F.S.A., which is the competent
authority to undertake all necessary measures to
prevent and mitigate them. Although F.S.A. strictly
prohibits the involvement of investment firms in
the of

investigations concluded that investment firms

fraudulent  practices, results our
have violated capital market regulations in each
year over the period 2007-2013. The analysis
performed for the Register of sanctions showed that
in the years 2007, 2012 and 2013 four investment
firms have been sanctioned for market
manipulation operations. Under the circumstances,
comparing the results with those obtained from the
first study, we can state that, generally, investment
firms comply with regulations on preventing

market abuse, as highlighted in Figure no. 2.
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Figura 2 - Evolutia numirului de sanctiuni aplicate de ASF in perioada 2007-2013/ Figure 2 - Evolution of
sanctions administered by FSA over the period 2007 — 2013
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5.CONCLUZII 5.CONCLUSIONS
Din studiul efectuat s-a constatat lipsa de The performed study proved lack of

transparentd si reticenta firmelor de investitii de a
furniza informatii in legatura cu masurile pentru
prevenirea practicilor frauduloase si abuzurilor de
piatd. La baza acestei afirmatii std rata scazutd de
feedback de 8,11%.

Una dintre responsabilitatile relevante ale
firmelor de investitii in prevenirea practicilor
frauduloase si abuzurilor de piata vizeaza instruirea
permanentd a personalului cu privire la
reglementdrile aplicabile pietei de capital, cu
precadere cele referitoare la identificarea fraudelor
si abuzurilor de piata.

In legiturdi cu protejarea activelor
clientilor, unele firme de investitii au publicat
masurile pe care le-au adoptat, ca de exemplu:
separarea fondurilor si instrumentelor financiare
investitorilor de cele

apartinand apartinand
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transparency and investment firms' reluctance to
provide information on measures to prevent
fraudulent practices and market abuse. The basis of
this assertion is confirmed by the low feed-back
rate of 8.11%.

One of of

investment firms in preventing fraudulent practices

the relevant responsibilities
and market abuse is ongoing staff training on
capital market regulations, especially those relating

to identity fraud and market abuse.

In relation to the protection of client assets,

some investment firms have published the

measures they have adopted, such as separation of
funds and financial instruments belonging to

investors from those belonging to the firm;
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societatii; stabilirea de proceduri administrative si
contabile corespunzatoare, de control si siguranta
pentru procesarea electronica a datelor, precum si
mecanisme adecvate de control intern sau
informarea clientilor despre tranzactiile efectuate.
Rezultatele obtinute sugereaza faptul ca
firmele de investitii nu au reusit s implementeze,
in toate circumstantele, masurile adecvate de
prevenire a practicilor frauduloase si abuzive. Desi
aceste entitati sustin public faptul ca respecta toate
reglementarile in vigoare privind piata de capital,
vigilenta A.S.F. a fost uneori Incercatd de serioase

A

deficiente 1n contorul intern cauzate de
nerespectarea reglementarilor specifice.

Pentru prevenirea practicilor abusive si
frauduloase, unele masuri ar putea fi avute in
vedere la nivelul firmelor de investitii:

e Stabilirea ,,tonului” de catre managementul
de top. In misura in care conducerea
superioard §i persoanele insarcinate cu
guvernanta promoveaza integritatea si

comportamentul etic, persoanele relevante

vor fi determinate sa cultive aceste valori.
e Identificarea si masurarea riscurilor de
fraudd. Conducerea  superioard  are
responsabilitatea principald de a stabili si
monitoriza  toate  aspectele  privind
evaluarea riscului de frauda, precum si
activitatile —control pentru prevenirea
acestuia.

Un sistem eficient de guvernantd presupune
monitorizarea circumstantelor relevante, inclusiv a
cauzelor sau slabiciunilor care ar putea favoriza

producerea operatiunilor frauduloase sau abuzive,

establishment of administrative and accounting
procedures, control and safety for electronic data
processing, as well as adequate internal control
mechanisms, or informing customers about
transactions.

The results obtained suggest that investment
firms failed to implement, in all circumstances,
adequate measures to prevent fraudulent and
abusive practices. Although these entities publicly
state their conformity with all capital market
regulations, F.S.A. vigilance was sometimes
challenged by serious deficiencies in internal
controls caused by the violations of specific
regulations.

To prevent the perpetration of abusive and
fraudulent practices, some measures could be
recommended for investment firms:

e Establishment of "tone" by top management.
To the extent that top management and those
in charge with governance promote integrity
and ethical behavior, employees will be
determined to cultivate these values.

e Identify and measure fraud risk. Top
management has primary responsibility for
establishing and monitoring all aspects
regarding the assessment of fraud risk, as

well as control activities to prevent it.

An effective governance system involves
monitoring of all relevant circumstances, including
of causes or weaknesses that may favor the

occurrence of fraudulent or abusive practices, along
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impreund cu implementarea activitatilor de control with implementing the necessary control activities
necesare pentru a preveni aparitia acestora. to prevent them.

Consideram  drept prioritate  prevenirea We consider the prevention of fraudulent
practicilor frauduloase si abuzurilor de piatd, in practices and market abuses a high priority, in
scopul de a restabili sau spori increderea order to re-establish or enhance investors’

investitorilor in mecanismele pietei de capital. confidence in the capital market mechanisms.
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